IN THE UNITED STATES DISTRICT COURT FOR
THE MIDDLE DISTRICT OF TENNESSEE
AT NASHVILLE

WHEEL ME ON (a non-profit corporation)
JULIA HOLLENBECK, STEVE )
TRAYLOR and MARGARETTE AULD, )

on behalf of themselves and all others
similarly situated

VS.

CITY OF CLARKSVILLE,
TENNESSEE,

1.

Plaintiffs Case No: 3:02-1082

Magistrate Judge Knowles
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Defendant

INTERIM SETTLEMENT AGREEMENT BETWEEN WHEEL ME ON,
ET AL., AND THE CITY OF CLARKSVILLE, TENNESSEE

Title IT of the ADA prohibits discrimination on the basis of disability in all of the
services, programs, and activities provided or conducted by States and local
governments, including employment. 42 U.S.C. Section 12132. Section 504
prohibits discrimination on the basis of disability in programs and activities that
receive federal financial assistance. 29 U.S.C. Section 794. Both statutes apply
to the City of Clarksville because it is a public entity under the ADA, and a
recipient of federal funds under Section 504. 42 U.S.C. Section 12131(1); 29
U.S.C. Section 794(b).

The scope of this Agreement is limited to the City of Clarksville’s responsibility
to comply with the following specific provisions of the ADA and Section 504,
with respect to the City of Clarksville’s programs, services and activities
specifically identified in this Agreement:

(a) designation of responsible employees to coordinate its compliance (28
C.F.R. Section 35.107(a); 28 C.F.R. Section 42.505(d));

(b) provision of public notice of the ADA and Section 504 requirements (28
C.F.R. 35.106; 28 C.F.R. Section 42.505(%)).



(c) establishment of a grievance procedure to resolve complaints arising under
the ADA and Section 504 (28 C.F R. Section 35.107(b); 28 C.F.R. Section
42.505(e));

(d) self-evaluation of current services, policies, and practices to identify and
correct any that are not consistent with the ADA and Section 504 (28
C.F.R. Section 35.105; 28 C.F.R. Section 42.505 (¢); and

(e) preparation of a transition plan if structural changes to existing facilities
are necessary for achieving program accessibility (28 C.F.R. Section
35.150(d); 28 C.F.R. Section 42.521(d).

The Agreement is intended to be followed by final agreements on the City of
Clarksville’s transition plans.

This Agreement inciudes all iegal entities of the City of Clarksviile unless
specifically named.

. For purposes of this Agreement, The Plaintiffs and the City of Clarksville,

Tennessee hereby agree as follows:
A. ADA Coordinators

The City of Clarksville shall designate an ADA Coordinator, in order to plan and
coordinate the City of Clarksville’s overall compliance with the ADA and Section
504. The ADA Coordinator’s specific responsibilities include, but are not limited
to, drafting the notice and the grievance procedure; investigating grievances
relating to the City of Clarksville’s compliance with the statutes in its programs,
services and practices; facilitating effective communications; involving people
with disabilities and other interested parties in the compliance process;
participating in the City of Clarksville’s self-evaluation; and participating in the
preparation of its transition plan.

Within sixty (60) days of the effective date of this Agreement, the City of
Clarksville will develop and provide the Plaintiffs, through their counsel, with a
list of an ADA compliance team, to be composed of members of key departments
within city government responsible for ADA compliance. This list shall also be
posted on the City of Clarksville website. This list shall be identified as “List of
City of Clarksville ADA Compliance Team” and shall be attached and become
part of this Agreement. Should the duties of any team member be reassigned to
someone other than the individual identified on the “List”, the ADA Coordinator
will notify Plaintiffs’ counsel.

B. Notice of ADA and Section 504 Requirements

The City of Clarksville agrees to make available to applicants, employees,
participants, beneficiaries, and other interested persons information regarding the
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requirements of the statutes and their applicability to the City of Clarksville’s
programs, services, and activities, and to make such information available to them
in whatever manner may be necessary (including alternative formats), to apprise
such persons of the protections against discrimination assured them by the statutes
and their implementing regulations. This notice will also apprise the public of the
appointment of the ADA Coordinator (and any the departmental ADA
coordinators), as well as his or her name or names, office addresses and phone
number or numbers. The notice will be posted on the City of Clarksville website.

Within thirty (30) days of the effective date of this agreement, after consulting
with the head of each department, and any departmental ADA coordinators, the
ADA Coordinator will determine the most effective method for making the
community aware of their rights and protections including the city’s
accommodations and grievance procedures under the ADA and Section 504. A
sample notice that can be adapted for different departments and formats is
provided in Attachment A. The City of Clarksville will provide this information
on an ongoing basis. Among the ways in which this information can be provided
are newspaper advertisements, inclusion with applications, postings at all program
sites, program handbook, and posting at facilitates and program sites. Alternative
formats for providing this information may include radio, reading services, large
print notices, closed-captioned television advertisements, audiotapes, ASCII
computer diskettes or Braille. The notice will be posted on the City of Clarksville
website.

C. Grievance Procedure

The City of Clarksville will review its procedure providing for prompt and
equitable resolution of grievances arising under Title II and Section 504. The
grievance procedure will incorporate the following four components: (a) a
detailed description of the procedure for submitting a grievance; (b) a two-step
review process that incorporates due process standards and allows for appeal; (c)
reasonable time frames for review and resolution of the grievance; and (d) good
record-keeping for all complaints submitted and documentation of steps taken
toward resolution. The sample procedures which can be adapted by the City of
Clarksville for its purposes are provided in Attachment B. The City of
Clarksville’s ADA Coordinator will be responsible for receiving and investigating
grievances brought pursuant to this grievance procedure.

D. Self-Evaluation and Implementation of Non-Discriminatory Policies
The City of Clarksville agrees to do the following:
(a) conduct a comprehensive self-evaluation of its current services, policies

and practices and the effects thereof, in order to determine whether they
meet the requirements of the ADA and Section 504;
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(b) immediately after completing the evaluation referenced in paragraph 12
(a), each department shall begin implementing any necessary non-
structural modifications to such services, policies and practices. Any
necessary non-structural modifications shall be completed as provided
herein;

(¢) provide an opportunity to interested persons, including individuals with
- disabilities or organizations representing individuals with disabilities, to
participate in the self-evaluation process by submitting comments; and
(d) maintain on file and make available for public inspection, for at least three

(3) years following completion of the self-evaluation:

(1) a list of the interested persons consulted;

(i1) a description of the areas examined and any problems
identified; and

(ii1)  adescription of any modifications made.

(¢) The City of Clarksville shall create an accessibility advisory committee, to
be . appointed by the Mayor. The Mayor shall appoint two (2) or more
qualified individuals, from lists submitted by Plaintiffs, to the committee .

Effective communication Policies. Within sixty (60) days of the effective date of
this agreement, City of Clarksville will adopt the effective communication
policies provided in the Attachments D and E as formal City of Clarksville
policies for effective communication in its general programs, activities and
services, including law enforcement services, respectively. Attachment D will be
included in any departmental policy manual, or in the City of Clarksville’s
employee handbook, and will be distributed to every government employee
within thirty (30) days of the adoption of the policy. Attachment E will be
included in the police department’s manual within thirty (30) days of the date of
adoption.

- Review of Existing Policies and Practices. (Self Evaluation) On or before

October 1, 2004 the City of Clarksville will have completed a comprehensive
review of both its written policies and the actual operating practices used in the
programs, services and activities subject to this Agreement, to determine whether
they meet the requirements of the ADA and Section 504, and will have
implemented any necessary non-structural modifications. Specifically, the City of
Clarksville will review its policies and practices in the following areas:

a. General: City of Clarksville will ensure that the people with disabilities
are not discriminated against in the areas of equal opportunity, integration,
eligibility, methods of administration, location of facilities, licensing
certification, and surcharges;
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b. Effective Communication. City of Clarksville will assess its current
ability to provide appropriate auxiliary aids and services whenever
necessary to ensure effective communication with people with disabilities
in individualized programs, services, or activities.

Involvement of Persons with Disabilities. City of Clarksville will provide an

opportunity to interested persons to submit comments during the self-evaluation
as described in paragraph 11.

Self Evaluation Report. The City of Clarksville will prepare a report on or before
December 15, 2004, identifying the modifications to policies and practices it has
implemented in accordance with paragraphs 11 (d) (iii) and 12. This report shall
be identified as “Policy and Practice Modifications Report”, and shall be
forwarded to counsel for the plaintiffs as soon as it is completed, but no later than
December 31, 2004, and shall be attached to and become a part of this
Agreement. This report will also be posted on the City of Clarksville’s website,
and copies of the report will be made available to interested persons at the office
of the ADA Coordinator.

Program Access. The City of Clarksville agrees not to deny the benefits of its
programs, activities and services to individuals with disabilities because its
facilities are inaccessible. City of Clarksville also agrees to insure that its
programs, activities and services will be readily accessible to, and usable by,
individuals with disabilities.  City of Clarksville may achieve program
accessibility by a number of structural and non-structural methods. When
choosing a method of providing program access, City of Clarksville agrees to give
priority to the one that results in the most integrated setting appropriate to
encourage interaction among all users, including individuals with disabilities.

New Construction and Alterations Requirements. This Agreement will not affect
the City of Clarksville’s compliance with the applicable Title II and Section 504
requirements that new construction and alterations be made readily accessible.

Time Periods for Achieving Program Accessibility. The City of Clarksville
agrees to obtain surveys of all structures, sidewalks / curb cuts, programs,
policies, practices and procedures. These surveys will also identify, in detail, any
failure of these buildings to comply with the ADA Accessibility Guidelines for
Buildings and Facilities (ADAAG), 2002 edition. On issues of accessibility of
public right of way and parks and recreational facilities the parties may agree to
use standards of accessibility which provide equal or greater accessibility than
ADAAG. Based upon these survey reports, and the barriers identified therein,
City of Clarksville will have consultants evaluate each of the programs housed in
these buildings to determine the most efficient method of providing program
accessibility. The report identified in subparagraph (a) below will be filed with
the court, forwarded to counsel for the Plaintiffs as soon as it is complete, and will
be attached to and made a part of this Agreement. This report will be posted on




the City of Clarksville website and made available to interested persons at the
ADA Coordinator’s office.

a. By October 1, 2004, the City of Clarksville will obtain accessibility survey
reports and policy and practice survey reports with respect to all buildings,
facilities or other properties that house the programs covered under this
Agreement. These reports will be identified as “Architectural Survey
Reports.”

b. Following the completion of the City’s survey, the task force will hold a
public meeting, with proper notice to the community, including posting
the notice on the City of Clarksville website to discuss the survey and to
accept input from the disability community prior to filing a copy with the
court. This meeting will be held as expeditiously as possible, but in any
case not later than sixty (60) days following the completion of the survey.

E. Preparation of Transition Plans

19. Time Period for Draft Transition Plans and Modifications. The City of
Clarksville will have until October 1, 2004 to complete all surveys of structures,
sidewalks / curb cuts, programs, policies, practices and procedures. The City will
have until June 30, 2005, to develop a transition plan for all structures, sidewalks /
curb cuts, programs, policies, practices and procedures. The report will be filed
with the Court, forwarded to counsel for Plaintiff and posted on the City of
Clarksville website.

Following the development of the City’s transition plan, the task force will hold a
public meeting, with proper notice to the community, including posting the notice
on the City of Clarksville website to discuss the transition plan and to accept input
from the disability community prior to filing a copy with the court. This meeting
will be held as expeditiously as possible, but in any case not later than sixty (60)
days following the completion of the transition plan.

The date of completion for any structural modifications, or alterations to
sidewalks / curb cuts required for any and all structures shall be determined
following submission of the transition plan. Such determination of a completion
date shall be made as expeditiously as possible but in any event within ninety (90)
days of submission of the transition plan on June 30, 2005. The parties or their
representatives shall attempt to agree on a completion date. If both sides the
parties cannot agree on an appropriate completion date for said changes such issue
shall be presented before the court for hearing as a contested legal issue in this
case.

All policies, practices, and procedures that are not compliant with the ADA or
Section 504, or any other federal law, shall become compliant by July 1, 2005.



20.

21.

22.

23.

24.

25.

The parties agree that the time set out in this paragraph are subject to possible
modification pursuant to the procedure specified in paragraph 28 of the
Agreement.

Elements of Draft Transition Plan. A draft transition plan will contain at a
minimum —

a. A list of the physical barriers in the City of Clarksville’s facilities that
limit the accessibility of its programs, activities or services to individuals
with disabilities;

b. A detailed outline of the methods to be utilized to remove these barriers
and make the facilities accessible;

c. The schedule for taking the necessary steps to achieve compliance with
Title II and Section 504. If the time period for achieving compliance is no
longer than one year, the plan should identify the interim steps that will be
taken during each year of the transition period; and

d. The name of the official responsible for the plan’s implementation.

Draft Transition Plan — Available for Public Inspection. The City of Clarksville
will make a copy of the draft transition plan available for public inspection
including posting the draft transition plan on the City of Clarksville website.

Final Agreements. Within sixty (60) days after the draft transition plan is filed
with the Court, the parties will commence negotiations to enter a final agreement
regarding the draft transition plan. The parties will base a final transition plan on
the accessibility survey reports, the consultant reports, public comments and any
other information supplied by the City of Clarksville or obtained by the Plaintiffs.

This Agreement will terminate when the parties agree that the City of Clarksville
has fully performed its obligations under the Agreement, or when the parties
agree to supplant this Agreement with a subsequent agreement or by the
completion date, whichever comes first.

This Agreement is limited to the compliance activities identified herein, and does
not purport to remedy any other violations of the ADA, Section 504 or other
federal law, to absolve the City of Clarksville of liability for any past violations of
these statutes. The Agreement does not affect the City of Clarksville’s continuing
responsibility to comply with all aspects of the ADA and Section 504, an
obligation which remains separate from, and independent of, this Agreement.

By entering into this Agreement, the City of Clarksville does not thereby admit to
any liability for violations of the ADA, Section 504 or any other federal law, and
the Plaintiffs do not admit to the merit of any defense that may be raised by the
City of Clarksville with respect to its obligation to comply with the ADA, Section
504 or any other federal law.
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The City of Clarksville agrees to pay attorney’s fees incurred by the Plaintiffs in
the amount of twenty thousand ($20,000) dollars, and reimbursement for
consultants in the amount of two thousand two hundred fifty ($2,250.00) dollars.

Plaintiffs and their counsel (and any successors) agree that payment of these sums
is complete payment for all fees incurred and yet to be incurred in connection
with all activities prior and subsequent to the making of this agreement, and
Plaintiff’s counsel shall have no further or additional claim for fees of any kind or
in any amount in this matter.

Failure by either party to enforce this entire Agreement or any provision thereof
with regard to any deadline or any other provision herein will not be construed as
a waiver of the other party’s right to enforce other deadlines and provisions of this
Agreement.

If at any time either party desires to modify any portion of this Agreement
because of changed conditions making performance impossible or impractical or
for any other reason, it will promptly notify the other party in writing, setting
forth the facts and circumstances thought to justify modification and the substance
of the proposed modification. The party requesting modification will also provide
a proposed alternative provision. The proposed modification will not take effect
until the other party approves it in writing or the Court modifies the agreement for
good cause shown, upon petition of either party. The parties will not
unreasonably withhold or delay written approval.

If either party believes that the other party has violated the Agreement, that party
will notify the other party in writing. The parties will attempt to resolve
informally any disputes that may occur under this Agreement for a period of thirty
(30) days. If the parties are unable to reach an agreement by the end of this
period, either party may seek to enforce the agreement in Court. Should this
become necessary, and should the Court find that a party is failing to comply with
the terms of the Agreement, that party shall be responsible for payment of the
other parties’ reasonable attorney fees, costs and expenses.

Notices to the City of Clarksville shall be made in writing and sent by certified
mail and e-mail to:

City Attorney

City of Clarksville

One Public Square, Suite 400
Clarksville, TN 37040
dhaines@cityofclarksville.com







